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PROVISIONS GOVERNING DIRECT APPEALS OF BANKRUPTCY
MATTERS TO COURTS OF APPEALS UNDER BANKRUPTCY ABUSE
PREVENTION AND CONSUMER PROTECTION ACT OF 2005 (codified at
28 U.S.C. § 158(d)(2)) (applicable to bankruptcy cases commenced on or after
October 17, 2005)

I. 28 U.S.C. § 158
II. Section 1233(b) Procedural Rules, 28 U.S.C. foll. 158
III. Interim Federal Rules of Bankruptcy Procedure 8001(f) & 8003(d)
IV. Federal Rule of Appellate Procedure 5
V. Fourth Circuit Rule 5
VI. 28 U.S.C. § 1930(c) & Bankruptcy Fee Schedule, 28 U.S.C. foll. 1930

I. 28 U.S.C. § 158

“(a)  The district courts of the United States shall have jurisdiction to hear appeals

(1)  from final judgments, orders, and decrees;

(2)  from interlocutory orders and decrees issued under section 1121(d) of 
title 11 increasing or reducing the time periods referred to in section 1121 of
such title; and

(3)  with leave of the court, from other interlocutory orders and decrees;

and, with leave of the court, from interlocutory orders and decrees, of bankruptcy
judges entered in cases and proceedings referred to the bankruptcy judges under
section 157 of this title.  An appeal under this subsection shall be taken only to the
district court for the judicial district in which the bankruptcy judge is serving.

(b)  [pertaining to bankruptcy appellate panels omitted as inapplicable in this
Circuit]

(c)  [pertaining to bankruptcy appellate panels omitted as inapplicable in this
Circuit]
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(d)(1)  The courts of appeals shall have jurisdiction of appeals from all final
decisions, judgments, orders, and decrees entered under subsections (a) and (b) of
this section.

(d)(2)(A)  The appropriate court of appeals shall have jurisdiction of appeals
described in the first sentence of subsection (a) if the bankruptcy court, the district
court, or the bankruptcy appellate panel involved, acting on its own motion or on
the request of a party to the judgment, order, or decree described in such first
sentence, or all the appellants and appellees (if any) acting jointly, certify that-- 

(i)  the judgment, order, or decree involves a question of law as to
which there is no controlling decision of the court of appeals for the
circuit or of the Supreme Court of the United States, or involves a
matter of public importance;

(ii)  the judgment, order, or decree involves a question of law
requiring resolution of conflicting decisions; or

(iii)  an immediate appeal from the judgment, order, or decree may
materially advance the progress of the case or proceeding in which
the appeal is taken;

and if the court of appeals authorizes the direct appeal of the
judgment, order, or decree.

(B)  If the bankruptcy court, the district court, or the bankruptcy appellate
panel--

(i)  on its own motion or on the request of a party, determines that a
circumstance specified in clause (i), (ii), or (iii) of subparagraph (A)
exists; or

(ii)  receives a request made by a majority of the appellants and a
majority of appellees (if any) to make the certification described in
subparagraph (A);
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then the bankruptcy court, the district court, or the bankruptcy
appellate panel shall make the certification described in subparagraph
(A). 

(C)  The parties may supplement the certification with a short statement of
the basis for the certification.

(D)  An appeal under this paragraph does not stay any proceeding of the
bankruptcy court, the district court, or the bankruptcy appellate panel from
which the appeal is taken, unless the respective bankruptcy court, district
court, or bankruptcy appellate panel, or the court of appeals in which the
appeal is pending, issues a stay of such proceeding pending the appeal.

(E)  Any request under subparagraph (B) for certification shall be made not
later than 60 days after the entry of the judgment, order, or decree.”

II. SECTION 1233(b) PROCEDURAL RULES (set out as a note following
28 U.S.C. § 158)

“(1)  Temporary application.--A provision of this subsection shall apply to
appeals under section 158(d)(2) of title 28, United States Code, until a rule of
practice and procedure relating to such provision and such appeals is promulgated
or amended under chapter 131 of such title [28 U.S.C.A. § 2071 et seq.].

(2)  Certification.--A district court, a bankruptcy court, or a bankruptcy appellate
panel may make a certification under section 158(d)(2) of title 28, United States 
Code, only with respect to matters pending in the respective bankruptcy court,
district court, or bankruptcy appellate panel.

(3)  Procedure.--Subject to any other provision of this subsection, an appeal
authorized by the court of appeals under section 158(d)(2)(A) of title 28, United
States Code, shall be taken in the manner prescribed in subdivisions (a)(1), (b),
(c), and (d) of rule 5 of the  Federal Rules of Appellate Procedure.  For purposes
of subdivision (a)(1) of rule 5--
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(A)  a reference in such subdivision to a district court shall be deemed to
include a reference to a bankruptcy court and a bankruptcy appellate panel,
as appropriate; and

(B)  a reference in such subdivision to the parties requesting permission to
appeal to be served with the petition shall be deemed to include a reference
to the parties to the judgment, order, or decree from which the appeal is
taken.

(4)  Filing of petition with attachment.--A petition requesting permission to
appeal, that is based on a certification made under subparagraph (A) or (B) or
section 158(d)(2) shall--

(A)  be filed with the circuit clerk not later than 10 days after the
certification is entered on the docket of the bankruptcy court, the district
court, or the bankruptcy appellate panel from which the appeal is taken; and

(B)  have attached a copy of such certification.

(5)  References in rule 5.--For purposes of rule 5 of the Federal Rules of
Appellate Procedure--

(A)  a reference in such rule to a district court shall be deemed to include a
reference to a bankruptcy court and to a bankruptcy appellate panel; and

(B)  a reference in such rule to a district clerk shall be deemed to include a
reference to a clerk of a bankruptcy court and to a clerk of a bankruptcy
appellate panel.

(6)  Application of rules.--The Federal Rules of Appellate Procedure [set out in
Title 28, Judiciary and Judicial Procedure] shall apply in the courts of appeals with
respect to appeals authorized under section 158(d)(2)(A), to the extent relevant
and as if such appeals were taken from final judgments, orders, or decrees of the
district courts or bankruptcy appellate panels exercising jurisdiction under
subsection (a) or (b) of section 158 of title 28, United States Code.”
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III. INTERIM BANKRUPTCY RULES 8001(f) & 8003(d) ADOPTED 
PENDING FORMAL RULEMAKING 

Rule 8001. Manner of Taking Appeal; Voluntary Dismissal; Certification to
Court of Appeals

* * * * *

“(f) CERTIFICATION FOR DIRECT APPEAL TO COURT OF
APPEALS. 

(1) Timely Appeal Required.  A certification of a judgment, order, or
decree of a bankruptcy court to a court of appeals under 28 U.S.C. § 158(d)(2)
shall not be treated as a certification entered on the docket within the meaning of
§ 1233(b)(4)(A) of Public Law No. 109-8 until a timely appeal has been taken in
the manner required by subdivisions (a) or (b) of this rule and the notice of appeal
has become effective under Rule 8002.

(2) Court Where Made.  A certification that a circumstance specified
in 28 U.S.C. § 158(d)(2)(A)(i)-(iii) exists shall be filed in the court in which a
matter is pending for purposes of 28 U.S.C. § 158(d)(2) and this rule.  A matter is
pending in a bankruptcy court until the docketing, in accordance with Rule
8007(b), of an appeal taken under 28 U.S.C. § 158(a)(1) or (2), or the grant of
leave to appeal under 28 U.S.C. § 158(a)(3). A matter is pending in a district court
or bankruptcy appellate panel after the docketing, in accordance with Rule
8007(b), of an appeal taken under 28 U.S.C. § 158(a)(1) or (2), or the grant of
leave to appeal under 28 U.S.C. § 158(a)(3).

(A)  Certification by Court on Request or Court’s Own
Initiative.

(i) Before Docketing or Grant of Leave to Appeal.  Only
a bankruptcy court may make a certification on request or on its own initiative
while the matter is pending in the bankruptcy court.

(ii) After Docketing or Grant of Leave to Appeal.  Only
the district court or bankruptcy appellate panel involved may make a certification
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on request of the parties or on its own initiative while the matter is pending in the
district court or bankruptcy appellate panel.

(B)  Certification by All Appellants and Appellees Acting
Jointly.  A certification by all the appellants and appellees, if any, acting jointly
may be made by filing the appropriate Official Form with the clerk of the court in
which the matter is pending.  The certification may be accompanied by a short
statement of the basis for the certification, which may include the information
listed in subdivision (f)(3)(C) of this rule.

(3) Request for Certification; Filing; Service; Contents.

(A)  A request for certification shall be filed, within the time
specified by 28 U.S.C. § 158(d)(2), with the clerk of the court in which the matter
is pending.

(B)  Notice of the filing of a request for certification shall be
served in the manner required for service of a notice of appeal under Rule 8004. 

(C)  A request for certification shall include the following:
(i)  the facts necessary to understand the question

presented;
(ii)  the question itself;
(iii)  the relief sought;
(iv)  the reasons why the appeal should be allowed and is

authorized by statute or rule, including why a circumstance specified in 28 U.S.C.
§ 158(d)(2)(A)(i)-(iii) exists; and

(v)  an attached copy of the judgment, order, or decree
complained of and any related opinion or memorandum.

(D)  A party may file a response to a request for certification or
a cross-request within 10 days after the notice of the request is served, or another
time fixed by the court.

(E)  The request, cross request, and any response shall not be
governed by Rule 9014 and shall be submitted without oral argument unless the
court otherwise directs.



-7-

(F)  A certification of an appeal under 28 U.S.C. § 158(d)(2)
shall be made in a separate document served on the parties.

(4)  Certification on Court’s Own Initiative.

(A) A certification of an appeal on the court’s own initiative
under 28 U.S.C. § 158(d)(2) shall be made in a separate document served on the
parties in the manner required for service of a notice of appeal under Rule 8004. 
The certification shall be accompanied by an opinion or memorandum that
contains the information required by subdivision (f)(3)(C)(i)-(iv) of this rule.

(B)  A party may file a supplementary short statement of the
basis for certification within 10 days after the certification.

Rule 8003. Leave to Appeal

* * * * *

(d)  If leave to appeal is required by 28 U.S.C. § 158(a) and has not earlier
been granted, the authorization of a direct appeal by a court of appeals under 28
U.S.C. § 158(d)(2) shall be deemed to satisfy the requirement for leave to appeal.

IV. FEDERAL RULE OF APPELLATE PROCEDURE 5, APPEAL BY
PERMISSION

(a)  Petition for Permission to Appeal.

(1)  To request permission to appeal when an appeal is within the court of
appeals’ discretion, a party must file a petition for permission to appeal. 
The petition must be filed with the circuit clerk with proof of service on all
other parties to the district-court action.

(2)  The petition must be filed within the time specified by the statute or rule
authorizing the appeal or, if no such time is specified, within the time
provided by Rule 4(a) for filing a notice of appeal.
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(3)  If a party cannot petition for appeal unless the district court first enters
an order granting permission to do so or stating that the necessary
conditions are met, the district court may amend its order, either on its own
or in response to a party’s motion, to include the required permission or
statement.  In that event, the time to petition runs from entry of the amended
order.

(b)  Contents of the Petition; Answer or Cross-Petition; Oral  Argument.

(1)  The petition must include the following:

(A)  the facts necessary to understand the question presented;

(B)  the question itself;

(C)  the relief sought;

(D)  the reasons why the appeal should be allowed and is authorized
by a statute or rule; and

(E)  an attached copy of:

(i)  the order, decree, or judgment complained of and any
related opinion or memorandum; and

(ii)  any order stating the district court’s permission to appeal
or finding that the necessary conditions are met.

(2)  A party may file an answer in opposition or a cross-petition within 7
days after the petition is served.

(3)  The petition and answer will be submitted without oral argument unless
the court of appeals orders otherwise.

(c)  Form of Papers; Number of Copies.  All papers must conform to Rule
32(c)(2).  Except by the court’s permission, a paper must not exceed 20 pages,
exclusive of the disclosure statement, the proof of service, and the accompanying



-9-

documents required by Rule 5(b)(1)(E).  An original and 3 copies must be filed
unless the court requires a different number by local rule or by order in a particular
case.

(d)  Grant of Permission; Fees; Cost Bond; Filing the Record.

(1)  Within 10 days after the entry of the order granting permission to
appeal, the appellant must:

(A)  pay the district clerk all required fees; and

(B)  file a cost bond if required under Rule 7.

(2)  A notice of appeal need not be filed.  The date when the order granting
permission to appeal is entered serves as the date of the notice of appeal for
calculating time under these rules.

(3)  The district clerk must notify the circuit clerk once the petitioner has
paid the fees.  Upon receiving this notice, the circuit clerk must enter the
appeal on the docket.  The record must be forwarded and filed in accordance
with Rules 11 and 12(c).

V. FOURTH CIRCUIT RULE 5, INTERLOCUTORY ORDERS.

“The Court of Appeals will initially enter a petition for permission to appeal
upon the miscellaneous docket; a docket fee shall not be required unless the
petition is granted. A Disclosure of Corporate Affiliations and Other Entities with
a Direct Financial Interest in Litigation statement must be filed with the petition
and answer.  See FRAP 26.1, Local Rule 26.1 and Form A.  Upon granting the
petition, the Court of Appeals will notify the district court by copy of the order and
transfer the case to the regular docket.”
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VI. 28 U.S.C. § 1930 and ITEMS 15 AND 21 OF THE BANKRUPTCY
COURT MISCELLANEOUS FEE SCHEDULE, 28 U.S.C. foll. § 1930,
as amended effective January 1, 2007

Pursuant to the Bankruptcy Fee Schedule, $255 is paid to the Bankruptcy Clerk
upon filing of the notice of appeal or application for appeal.  Upon grant of
permission to appeal by the Court of  Appeals pursuant to FRAP 5, an additional
$200 must be paid to the Bankruptcy Clerk. 

28 U.S.C. § 1930(c), Bankruptcy Fee Statute  

“Upon the filing of any separate or joint notice of appeal or application for appeal
or upon the receipt of any order allowing, or notice of the allowance of, an appeal
or a writ of certiorari $5 shall be paid to the clerk of the court, by the appellant or
petitioner.”

28 U.S.C. foll. 1930, items 15 & 21, Bankruptcy Miscellaneous Fee Schedule

“(15)  For docketing a proceeding on appeal or review from a final judgment of a
bankruptcy judge pursuant to 28 U.S.C. § 158(a) and (b), the fee shall be $250.  A
separate fee shall be paid by each party filing a notice of appeal in the bankruptcy
court, but parties filing a joint notice of appeal in the bankruptcy court are required
to pay only one fee.  If a trustee or debtor in possession is the appellant, the fee
should be payable only from the estate and to the extent there is any estate
realized.  Upon notice from the court of appeals that a direct appeal from the
bankruptcy court has been authorized, the appellant shall pay an additional $200.”

“(21)  For docketing a cross appeal from a bankruptcy court determination, the fee
shall be $250.  If a trustee or debtor in possession is the appellant, the fee should
be payable only from the estate and to the extent there is any estate realized.  Upon
notice from the court of appeals that a direct cross appeal from the bankruptcy
court has been authorized, the cross appellant shall pay an additional $200.”
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